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Using Authentic Text to Expose Intentional Fallacies and  
Logically Sequence Counterclaims   

 
 
Barrett Vitol is a former attorney who currently teaches Government, Economics, and Modern World History 
at Aptos High School in Aptos, California.   He is the author of Freedom from Fear: Using Reflective Essays to 
Follow the Mandates of the California Student Safety and Violence Prevention Act of 2000, an action research 
paper he conducted to receive an M.A. in Educational Leadership.  He has dedicated himself to improving the 
lives and skills of students, and seeks to instill a passion for public service in them through research-based 
political action projects.  He has been helping students craft persuasive arguments in both Maryland and 
California for over a decade.    
 
Essential Question/Inquiry Question: How can we use text that is both standards-based and authentic  
to help students expose intentional fallacies and logically sequence counterclaims on issues of public concern?  
 
Rationale:  Our democracy depends upon the ability of young people to see through the intentional fallacies 
invoked by policy makers and those seeking to influence debate on matters of public concern.  The days of 
clever rhetoric persuading citizens to support policies that cause great harm must end if we are to solve the 
vexing problems facing us.  Students need practice analyzing subtle arguments made on current issues of 
public concern and responding to those arguments in meaningful ways.  Teachers need to become skillful at 
helping students uncover the logic of these authentic arguments so they can respond forcefully.   While often 
confusing, a careful unpeeling of these works can enrich the persuasive capabilities of our young writers.  
Uncovering ancient, frequently invoked, intentional fallacies can provide teachers and students with the 
structure they need to write powerful counterclaims.  To be truly college and career ready, the Common Core 
expects students to make logically organized persuasive arguments and respond to opposing arguments with 
carefully structured counterclaims.    
 
Research Resource(s):  

Darling-Hammond, L., G. L. E. Foundation, B. Barron, and P. D. Pearson. Powerful learning, what we know 
about teaching for understanding. Jossey-Bass Inc Pub, 2009. 12. Print.  

Marzano, R. J. The art and science of teaching: A comprehensive framework for effective instruction. 

Alexandria, VA: Association for Supervision and Curriculum Develop, 2007. 78. Print.  

Daniels, H., and S. Zemelman. Subjects matter, every teacher\'s guide to content-area reading. Portsmouth, 

NH: Heinemann Educational Books, 2005. 15. Print.  

CCSS focus:  
 
CACCSS WHST.11/12.1.a Write arguments focused on discipline-specific content. 
a. Introduce precise, knowledgeable claim(s), establish the significance of the claim(s), distinguish the claim(s) 
from alternate or opposing claims, and create an organization that logically sequences the claim(s), 
counterclaims, reasons, and evidence.   
 
CACCSS RH.11/12.8 Evaluate  an  author’s  premises,  claims,  and  evidence  by  corroborating  or  challenging  
them with other information.  
  
 



 
Workshop Agenda Overview 
 
Teacher will begin by asking students to form a claim by answering the following prompt: 

 
 
 
 
 
 
 

 
 
 
 
Teacher will then ask students to read two arguments appearing in the New York Times “Room  for  Debate” 
column  (see  the  arguments  labeled  “model”.     Teacher will proceed to lead a class-wide analysis of a scaffold 
that helps students uncover the logic supporting the article they read.   
 
Students will then be asked to craft a claim responding to one of 3 issues of public concern currently facing our 
nation:  

1. Should the U.S. Government Withdraw Support for Foreign Leaders Who Fail to Respect the Rights of 
Their Citizens?  

2. Do Filibusters Stall the Senate or Give It Purpose? 

3. When Should We Require Governments to Compensate Citizens it wrongfully Incarcerates?   

 Teacher will then provide students with arguments presenting both sides of the issue they have each 
staked their claim on, along with graphic organizers delineating classic logical fallacies and a copy of the 
Q.E.R.M.T. writing scaffold.  Each argument has been chosen to represent authentic claims being made by 
leading authorities on today’s  issues; this gives students experience with real arguments currently 
influencing public discourse.   

 Students will read the arguments on either side of their issue to pick out a quotation (Q) representing the 
counterclaim they will address.   They will explain (E) this quotation by breaking down the argument into its 
most essential logical sequence.  Using the graphic organizer on logical fallacies, they will respond (R) to 
the quotation by pointing out the intentional fallacy the author built their logic upon.  If they believe the 
argument is logically sound, instead of exposing the  writer’s  logos,  they  will  be  forced  to  address the 
author’s  counterclaim based on ethos (character), or pathos (emotion).    As an additional scaffold, 
students may check their reasoning by unscrambling the words in a text box before writing an example (M) 
supporting their deconstruction  of  the  author’s  counterclaim  or tying (T) their deconstruction to their claim.  

 To provide an opportunity for oral communication, students will be placed in groups according to issue and 
asked to present their work.  In order to foster a culture of self assessment, before debate begins, each 
group will develop an informal rubric they can use to evaluate the claims and addressed counterclaims 
each group member presents.  Each group is encouraged to build their rubric to suit what they believe are 
the most important elements of the arguments they will share.   

 Student groups will close by presenting their favorite writings to the class along with the rubric they 
developed and the scores they assigned to each argument.   

  

 

What standards must be met for the government to assassinate an American citizen? 
 
 
 
 
 



Q.E.R.M.T. (for Counterclaims) 
How to uncover intentional fallacies  

to craft persuasive counterclaims 

Feel free to rearrange the order of these 
 elements to suit your style  

 
Q: Quotation – Choose a quote from the article you 

disagree with that most closely captures the essence of the 
author’s  argument 

 
E: Explain – Identify the intentional fallacy the author is 

using.  (Be sure to check out the graphic organizers at the end of 
this paper, or the link in the explain box.)  If  you  can’t  link  the  
author’s  argument  to  an  intentional  fallacy  simply  explain  

what the author means.    
 

R: Respond: Tell the reader what you think about this.  Be 
sure to point out the problem with agreeing to an 
argument that is based on a logical fallacy.  If the 

argument  isn’t  an  intentional  fallacy,  consider  responding  
based on ethos or pathos.  

 
M: My example -  see if you can make a ridiculous version 

of this intentional fallacy to further emphasize the bad 
consequences with agreeing with this argument.  If  

 
T: Tie your example to the claim you made – contrast the 

absurd  consequences  of  following  the  author’s  
recommendation with your sagely advice  

Quote summing  up  author’s  argument: 
 

Respond: Explain: 
http://scienceandgod.blogs

pot.com/2012/07/thou-
shalt-not-commit-logical-

fallacies.html 

 

My Example: Tie it in to your claim: 



 

When Can the U.S. Kill One of Its Own? 
http://www.nytimes.com/roomfordebate/2013/02/05/what-standards-
must-be-met-for-the-us-to-kill-an-american-citizen 

A Justice Department white paper, obtained by NBC News, 
states that  it  is  lawful  to  kill  a  United  States  citizen  if  “an  
informed, high-level”  government  official  decides  that  the  
target  is  a  ranking  Al  Qaeda  figure  who  poses  “an  imminent  
threat of violent attack against  the  United  States.”   

What standards must be met for the government to 
assassinate an American citizen?  

 
When an American Is the Enemy 

http://www.nytimes.com/roomfordebate/2013/02/05/what-standards-
must-be-met-for-the-us-to-kill-an-american-citizen/the-president-may-
attack-enemies-overseas-even-americans 

Saikrishna Prakash is a professor of law at the University of 
Virginia School of Law. His scholarship focuses on the 
separation of powers, and presidential powers. 

One aspect of modern warfare in the West is its increasing 
legalization: lawyers have a greater say in how war is 
conducted than before because there are more legal 
constraints on its conduct and because soldiers and sailors 
can be (and are) punished for violating those limits. Now 
every military commander needs a lawyer at the ready to 
answer legal questions. 

The Justice Department's conclusion carefully considers 
the Constitution, the laws of war and federal statutes. 

The release of the white paper on the targeting of 
Americans associated with Al Qaeda highlights the role that 
law plays in modern American warfare. The white paper is a 
careful and lawyerly justification of the principle that the 
executive may, during time of war, attack enemies overseas 
even when they happen to be American citizens. In 
reaching its conclusion, it considers the Constitution, the 
laws of war and federal statutes. It is nothing if not 
exhaustive. 

Some have complained that attacks on American citizens 
abridge their right against unreasonable searches and 
seizures (Fourth Amendment) and their right to due process 
of law (Fifth Amendment). Moreover, some critics desire 
judicial intervention to check mistaken or unwise targeting 
decisions. The intuition is that unconstrained executive 
power to target Americans in time of war is intolerable and 
amounts to illegal extrajudicial killing.  

One problem with this view is that American soldiers have 
targeted Americans before. The best example is the 
bloodiest war in U.S. history, the Civil War. Under the 
North’s  theory  of  the  conflict,  soldiers  of  the  Confederacy  
were Americans. Nonetheless, thousands of American boys 
from Dixie were killed by Union forces, with no thought that 
these killings inevitably violated the Fourth or Fifth 
Amendments. It is a simple point that Americans who join 
the enemy are not immune from attack merely because 
they are American. 

 

Another problem with the critics is that they envision not just 
the legalization of warfare but its complete judicialization. I 
very much doubt we will ever get to the point where judges 
review targeting decisions. Judges used to deliberation are 
incapable of second-guessing the real-time and often hasty 
decisions that military commanders must inevitably make. 
Civil War era judges did not decide whether Gen. William T. 
Sherman should March to the Sea and whom he ought to 
target while marching. Most modern judges are sensible 
enough to realize that they ought not enter this warfare 
thicket. 

 

Executive Officials Make Mistakes 
http://www.nytimes.com/roomfordebate/2013/02/05/what-standards-
must-be-met-for-the-us-to-kill-an-american-citizen/the-problem-with-
relying-on-officials-in-targeting-the-enemy 

Jameel Jaffer is a fellow at the Open Society Foundations 
and deputy legal director of the American Civil Liberties 
Union. 

One of the most important questions here — perhaps the 
most important — is not what the legal standard is but who 
ultimately decides whether the standard is satisfied in any 
given case. Who decides that a particular person presents 
a  threat  sufficient  to  justify  the  government’s  summarily  
killing him? The Justice Department contends that the 
Constitution permits this decision to be entrusted to an 
“informed  high-level  official”  — with no judicial review 
before the killing or even after. This is wrong and 
dangerous.  

The possibility that executive agents will get the facts wrong 
is not one we should overlook.  

The Constitution prohibits the government from depriving a 
person of his life without due process, and due process 
requires judicial process, not just executive fiat. The Justice 
Department’s  argument  that  judicial  process  is  infeasible  in  
the context of an armed conflict is an argument that the 
Supreme Court has already rejected. Even in the context of 
armed  conflict,  Justice  Sandra  Day  O’Connor  wrote in 
Hamdi  v.  Rumsfeld,  the  Constitution  “most  assuredly  
envisions a role for all three branches when individual 
liberties  are  at  stake.”   

As others have pointed out, there are good reasons for this. 
High-level  executive  officials,  however  “informed,”  will  make  
mistakes. Some of them will push the limits of their 
authority, and some of them will exceed it. The white paper 
doesn’t  say  by  whom  the  high-level officials will be 
informed, or what it is that they will be informed of, but the 
possibility that executive agents will get the facts wrong is 
not one we should overlook. To understand the risk, one 
need only look to our experience with Guantanamo, where, 
on  the  orders  of  “informed  high-level  officials,”  hundreds  of  
men were imprisoned on the basis of evidence that turned 
out to be fabricated, unreliable or mistaken.  

The debate about the legal standards is important. But the 
white  paper’s  most  disturbing passage is the one that 
contends, without serious analysis, that the courts have no 
role to play in assessing whether those standards are being 
met.  

Model 

Scrambled Answer: 
Eggngib eht Nuesqtio 

Scrambled Answer: 
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Scrambled Answer: 
e l f s a  m I l e d m a 

Scrambled Answer: 
e l f s a  m I l e d m a 

When an Ally Treats Protests Harshly 
http://www.nytimes.com/roomfordebate/2013/06/05/when-an-ally-

treats-protests-harshly 

Turkey has been hailed as a “model” of democracy in 
the Middle East. But its growing middle class is 
demanding more freedoms than its prime minister, 
Recep Tayyip Erdogan, seems prepared to give. The 
recent protests highlight frustrations with policies that 
may hinder economic growth.  

Are these protests symbolic of a more serious threat to 
the balance of power in the region? How should the 
United  States  respond  to  the  Turkish  government’s  
reaction to dissent?  
 

Supporting Erdogan Helps Democracy 
http://www.nytimes.com/roomfordebate/2013/06/05/when-an-ally-
treats-protests-harshly/us-support-for-erdogan-helps-democracy 

Ed Husain is a senior fellow for Middle Eastern studies 
at the Council on Foreign Relations. He is on Twitter. 

I have noticed Turkey's mosques become fuller and a 
more confident Islamic identity emerge since I started 
visiting the country in 2000. This transition has dismayed 
Turkey's hardcore secularists. The recent protests are a 
result of this deeper tension between a center-right 
Muslim democrat -- Prime Minister Erdogan -- and a 
secular, divided left-wing opposition that cannot win at 
the ballot box.  

These are Turkish domestic challenges for Turks to 
navigate, not the United States. Trusting them sends a 
message to other allies.  

Tear gassing environmental activists does not ordinarily 
trigger national protests. But the combination of recent 
restrictions on alcohol sales, debates about dress codes 

and restrictions on free speech, with the government's 
unabashed capitalism -- not to mention opposition 
leaders comparing Erdogan to Syria's Assad -- makes 
for a pretty strong recipe for rioting. And yes, the police 
response could have been different.  

All that said, these are Turkish 
domestic political challenges. It 
is for Turks to steer those 
debates, not the United States government.  

When the London riots broke out two summers ago, the 
United States government did not call for police restraint, 
despite 3,100 arrests, nor seek to be involved through its 
ambassador as police harshness became known. We do 
not lecture our democratic allies -- and Turkey, on 
balance, is a democratic country and a vital ally. We 
should support the government and, if anything, 
understand that the stakes are high.  

Turkey is a credible example of a modern Muslim 
democracy that is at peace with Israel and is also active 
in the global economy. Erdogan carries the credibility to 
ask that Arab Islamists support a secular government, 
and has done so repeatedly. But extreme secularists 
don't think he is secular enough. They forget that Turkey 
is a Muslim-majority country -- not France, with its laicite. 

United States leaders should understand the broader 
question of secular versus religious identity being played 
out across the Middle East, and that Erdogan has quite 
the balancing act in Turkey. 

Across the Middle East, governments are asking 
whether the United States supports its allies or 
abandons them when street protests erupt. Unlike Egypt 
or Tunisia, Turkey is a democracy, and trusting its 
leadership to take care of public grievances gives the 
right message to others.  

 

The U.S. Should Stand With the Turkish People 
http://www.nytimes.com/roomfordebate/2013/06/05/when-an-ally-
treats-protests-harshly/the-us-should-stand-with-the-turkish-people 

Michael Rubin is a resident scholar at the American 
Enterprise Institute. 

Tear  gas  continues  to  waft  over  Istanbul’s  mosques  and  
malls as protests have spread to dozens of cities. What 
began as a sit-in against the destruction of a small park 
has morphed into a country-wide revolt against 
authoritarianism. Turks have reason to be angry: Where 
liberals  once  applauded  Erdogan’s  efforts  to  rein  in  the  
Turkish military, he soon showed his vendettas would 
not stop there: minorities, secularists, and women all 
found themselves targets of his ire. Press freedom is in 
free fall. Turkey was a tinderbox in need of a spark. By 
attacking demonstrators, Erdogan lit a match. 

If Turkey is to be a model, Obama should speak to the 
importance of free speech, a free press, and free 
association. 

The  “Turkish  Spring”  puts  President  Obama  in  a  tough  
spot. Hosting Erdogan at the White House last month, 

Obama was effusive.  “This  visit  reflects  the  importance  
that the United States places on our relationship with our 
ally, Turkey, and I value so much the partnership that 
I've been able to develop  with  Prime  Minister  Erdogan.”  
Never before has an American president struck up such 
friendship with a Turkish leader. In a January 2012 
interview, Obama singled out Erdogan as among those 
leaders  with  whom  he  was  able  to  forge  "bonds  of  trust.” 

Such trust is unwarranted. Erdogan is antagonistic to the 
United States, its values and its goals. He has shown 
support for Hamas and helped Iran evade sanctions. As 
he  visited  the  White  House,  Erdogan’s  government 
seized a local conglomerate's media assets.  

Turkey’s  strength  is  its  people,  and  it's  with the people 
that the United States should stand. If Turkey is to be a 
model, Obama should speak to 
the importance of free speech, a 
free press and free association. 
No election victory should put a 
leader above the law. Obama has a bully pulpit; if he 
truly  cares  about  Turkey’s  future,  he  will  use  it.
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Do Filibusters Stall the Senate or Give It Purpose? 
http://www.nytimes.com/roomfordebate/2012/12/02/do-filibusters-stall-
the-senate-or-give-it-purpose/ 

Many  senators  are  troubled  by  Republicans’  increasing  use of 
filibusters to stall legislation and prevent debate. But even 
some of them are wary of the  “nuclear  option” to change the 
rules: It would allow the vice president and a simple majority to 
revise  the  rules,  a  precedent  that  today’s  majority  party  might  
regret someday when it became the minority again. 

Should the Senate filibuster rules be reformed? Could 
they change without losing the Senate’s  value  as  a  
counterweight to the House? 

The Wrong Way to Make the Right Changes 

http://www.nytimes.com/roomfordebate/2012/12/02/do-filibusters-stall-
the-senate-or-give-it-purpose/harry-reids-filibuster-proposal-is-the-
wrong-way-to-make-changes 

Richard A. Arenberg, who served on the staffs of Senators 
Paul Tsongas, George Mitchell and Carl Levin, is an adjunct 
professor at Brown University and co-author of "Defending the 
Filibuster: The Soul of the Senate." 

The  filibuster  is  fundamental  to  the  protection  of  the  minority’s  
right to debate and to offer amendments. This has made the 
Senate a unique body for more than 200 years. That said, the 
filibuster has been abused in recent years. The solution is to 
mend it, not to end it.  

The Senate majority leader, Harry Reid, is offering mostly 
reasonable reforms. First, he suggests eliminating the option to 
filibuster motions to consider. The rights of minority senators 
would still be preserved, because they could always filibuster 
the bill itself. Even the threat of this provides them with the 
leverage they need to offer their amendments.  

Once the precedent is established that a simple majority can 
change the rules, the majority will do what majorities do: take 
control. 

Senator Reid rightly says that the filibuster should also be 
eliminated for the three motions necessary to take a bill to 
conference with the House. The last of his three proposals, 
instituting  the  “talking  filibuster”  to  require  filibustering  senators  
to take to the floor and go on record, is not likely to serve the 
purpose intended. The majority leader has the power under 
existing rules to require those who filibuster to speak. 

But, the critical question is not if the Senate rules should be 
reformed, but how. Senator Reid and a group of freshman 
senators  are  leading  the  fight  to  use  the  “constitutional  option”  
to make these changes. This is a controversial assertion that 
Senate rules can be changed by majority vote on the first day 
of a new session. This will work only if the presiding officer, the 
vice  president,  is  willing  to  ignore  the  Senate’s  rules,  
precedents and the advice of the parliamentarian to declare by 
fiat that only a majority vote is necessary to end debate on a 
rules change, not the two-thirds vote required by the Senate 
rules. The majority, if it has 51 votes, can then ratify this ruling 
and make it the precedent of the Senate. 

The proponents declare over and 
over that they do not seek to end 
the filibuster, merely to make 
these modest changes. The crux 
of the problem is that once the precedent is established that a 
simple majority can change the rules, it can be done at any 

time. It is inevitable that within a short period of time, the 
majority will do what majorities do: take control.  

Eliminating the supermajority requirement would allow the 
majority  to  control  the  Senate  the  way  the  House’s  majority 
controls it. The Senate will then soon have something like the 
House Rules Committee to enforce limited debate and control 
what amendments may be offered. The Senate majority leader 
will be as powerful as the speaker, and the heritage and 
historic purpose of the Senate will be gone. 

 
Power to the People, Not the Minority 

http://www.nytimes.com/roomfordebate/2012/12/02/do-filibusters-stall-
the-senate-or-give-it-purpose/abolish-the-filibuster-to-restore-
democracy  

Aaron Belkin, professor of political science at San Francisco 
State  University,  is  the  author  of  “How We Won: Progressive 
Lessons  from  the  Repeal  of  ‘Don’t  Ask,  Don’t  Tell.’” 
 

Senator  Harry  Reid’s  recent  pledge  to  reform  the  filibuster  is  
welcome, but in an era of extreme polarization, modest 
procedural  change  won’t  enable  the  government  to  fix  critical  
problems like global warming. President Obama should 
encourage Senator Reid to oversee the elimination of the 
filibuster now, while neither party controls Congress, so that 
legislators have time to adjust before the return of one-party 
rule and the consequent enactment of more aggressive 
legislation. 
When voters elect officials with a clear mandate for change, 
the filibuster prevents them from accomplishing much. 

Members of both parties fear that eliminating the filibuster 
would jeopardize cherished programs. But President George 
W.  Bush’s  failed  attempt  to  privatize  Social  Security contains 
an important lesson about policy continuity. He did not fail 
because Democratic senators threatened a filibuster, but 
because the public supports Social Security. If activists believe 
strongly in a program that the other side wants to gut, they 
should convince the public of its merits and then rely on 
popular will, not the filibuster, to preserve it. 

Far from destabilizing democracy, ending the filibuster would 
strengthen our political system by reducing cynicism in 
government. When voters of either party send elected officials 
to Washington with a clear mandate for change, the filibuster 
prevents them from accomplishing most of what the voters 
want, and inaction confirms popular suspicions about 
government’s  inability  to  improve  citizens’  lives.  Eliminating the 
filibuster would reduce cynicism by making government more 
responsive to voters, especially after landslide elections. 

Counterintuitively, killing the filibuster would curtail polarization 
as well. If politicians ever delivered on extreme pledges that 
lacked majority support, for example privatizing Social 
Security, they would be punished harshly at the ballot box. The 
filibuster allows candidates from both parties to run on extreme 
positions that they know will never become law; its absence 
would encourage moderation over time. 

As dysfunctional as the filibuster 
may be, minority factions used to 
have many more options for 
obstructing deliberation in the 
House and the Senate, both of which have curtailed 
procedures that once impeded majority rule. President Obama 
should urge Senator Reid to align himself with this proud 
tradition, and to work with members of both parties who believe 
that  Congress’s  proper  role  is  to  reflect,  not  stymie,  the  will  of  
the people. 
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Justice and the Central Park Jogger Case 
http://www.nytimes.com/roomfordebate/2012/11/19/justice-and-the-
central-park-jogger-case 

For nine years, New York City has fought a civil rights suit by 
five men whose convictions in the 1989 rape of the woman 
known as the Central Park jogger were overturned. Officials 
have even tried to subpoena information from Ken Burns, 
whose documentary about the case opens Friday. The district 
attorney said DNA evidence and a review of the investigation 
showed that the confessions of the defendants, who were 
teenagers at the time, were false and that another man was 
the lone attacker. Police say that they did nothing wrong and 
that they still believe the five men were involved in the attack.  

Should the city acknowledge mistakes in the case and 
settle this lawsuit? 

 

The City Has a Right to Fight 
http://www.nytimes.com/roomfordebate/2012/11/19/justice-and-the-
central-park-jogger-case/new-york-city-should-fight-the-central-park-
jogger-lawsuit 

Edward I. Koch was mayor of New York City from 1978 to 
1990. 

Central Park is a gem, a green oasis in the center of 
Manhattan. One evening in April 1989, a young female jogger 
was brutally beaten nearly to death and raped in the park. The 
police made arrests; defendants confessed; the district 
attorney prosecuted. After a lengthy hearing, a judge found 
that the confessions were made voluntarily and were useable 
at trial. Jurors learned that DNA found on the victim did not 
match DNA taken from any defendant, but still convicted the 
defendants.  

If defendants are mistakenly convicted when police and 
prosecutors acted in good faith, the city should not pay for a 
mistaken result.  

Twelve years later, a convicted murderer and serial rapist 
asserted that he, acting alone, perpetrated this heinous crime. 
The  district  attorney  investigated,  learned  that  this  prisoner’s  
DNA matched DNA taken from the victim, and moved to vacate 
the sentences, which the court did. Then, the defendants and 
their families sued the city for $250 million, and the gist of a 
new Ken Burns film is that the city should give the defendants 
the money.  
 
I disagree.  
 
I know that the district attorney concluded that "there is a 
probability that the new evidence ... would have resulted in 
verdicts more favorable to the defendants." But whatever 
doubts he had about the case, I know he never declared the 
defendants to be innocent. I know that he did not find that the 
prosecutors and police officers involved in the original 
investigation had acted improperly, and that they deny 
engaging in misconduct.  
 
If  the  city’s  police  deliberately  and  wrongfully  harm  individuals  
by violating their rights, the city must accept responsibility and 
pay damages. But if defendants who were not involved in a 
crime are mistakenly convicted by a jury as a result of the 
efforts of police and prosecutors who were acting in good faith, 
the city should not pay for a mistaken result. When Robert M. 
Morgenthau, the former district attorney, had a doubt about the 
convictions, he took action. But, contrary to the view that, 

unfortunately, is becoming a norm in our society, not every bad 
thing that happens makes someone entitled to recompense by 
the government. Absent proof of intentional wrongdoing by the 
city’s  agents,  the  city  should  not  pay.   

 

Compensation for Injustice 
http://www.nytimes.com/roomfordebate/2012/11/19/justice-and-the-
central-park-jogger-case/compensation-for-injustice-in-the-central-
park-jogger-case 

The Rev. Herbert Daughtry, the national presiding minister of 
the House of the Lord Churches, is a longtime activist, based 
in Brooklyn. 

To pay, or not to pay, that is the question: Whether it is right to 
compensate those who have been wrongfully incarcerated, or 
to disregard such injustice. 

I vividly remember the hysteria that engulfed New York City in 
1989 when a young woman was viciously raped and beaten 
while jogging in Central Park and five black and Hispanic 
teenagers were charged with the crime. It was a time of 
pervasive violence and racial anger.  

White New Yorkers could not understand the outrage blacks 
felt about the convictions. Then the real rapist confessed.  

Breaking with procedures, police released, and most news 
media reported, the names, photos and addresses of the 
youths before they were even arraigned. The black-owned 
news media retaliated by printing the name of the white victim. 
(After a long recovery, the woman, Trisha Meili, went public 
and wrote a book about it herself.) 

Donald Trump spent $85,000 for full-page ads titled "Bring 
Back the Death Penalty, Bring Back Our Police."  

While white New Yorkers were concerned with the Central 
Park jogger, they virtually ignored another victim of a horrific 
rape: a black woman was raped and thrown off a roof in 
Brooklyn, around the same time.  

Many white New Yorkers were confounded by the outrage in 
the black community over the convictions, which were based 
almost solely on confessions obtained in hours-long 
interrogations, and which the youths quickly recanted. 

Then a strange thing happened in 2002. A convicted rapist and 
murderer, Matias Reyes, who was already serving life in 
prison, told the world that he had attacked the jogger -- alone. 
DNA evidence confirmed his confession. 

At the recommendation of the district attorney, Robert 
Morgenthau, State Supreme Court Justice Charles J. Tejada 
vacated the convictions.  

"A comparison of the statements reveals troubling 
discrepancies," Morgenthau wrote, after his office investigated 
the  investigation.  “The  accounts  given  by  the  five  defendants  
differed from one another on the specific details of virtually 
every major aspect of the crime .... In many other respects the 
defendants' statements were not corroborated by, consistent 
with or explanatory of objective, independent evidence." 

So, I strongly urge the city to pay, to 
give these young men and their 
families more than the clearance of 
their names, and to compensate for the suffering to which they 
and their families have been subjected. Let us bring closure to 
this sad, tragic and horrific story and, hopefully, move on.
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What standards must be met for the government to assassinate an American citizen? 

 
 
When an American Is the Enemy 
 
Q: The white paper is a careful and lawyerly justification of the principle that the executive may, during time of 
war, attack enemies overseas even when they happen to be American citizens. 
 
E: Begging the Question: The only qualifier Professor Prakash supplies is, "during time of war".  Instead of laying 
out specific conditions describing when Americans can be assassinated, he asks us to trust the premise that the 
Executive, the same person entrusted with the power to wage war, be limited merely by the existence of a "time of 
war".  Since at least the 1960's, Presidents have been able to conduct wars, without Congressional declarations 
of war, thus creating a "a time of war".  Professor Prakash is using the intentionally fallacious logic device, known 
as "begging the question" since he asserts the Executive should be able to assassinate American citizens any 
time after he has decided to usher in a "time of war", which of course could begin with orders to kill American 
citizens.   
 
R:  Professor Prakash seems comfortable entrusting the President with the sole ability to assassinate American 
citizens, without any checks to this power. 
 
M:   Other countries have experimented with giving one person the sole power to kill their own people with 
horrible consequences.  Do we want to replace the Constitution's delicate system of checks and balances with 
totalitarianism? 
 
T:    Due process of law is one of the most important hallmarks of our Constitutional democracy.  The Framers 
wisely included the words "nor be deprived of life, liberty, or property, without due process of law" in our 5th 
Amendment.  Unilateral decisions by a single member of our government do not measure up to basic Anglo-
American standards of due process.   Presidents should have to provide evidence of imminent harm to objective 
members of the judiciary before ordering assassinations of American citizens.     
 
 
Executive Officials Make Mistakes 
 
Q: the most important questions here — perhaps the most important — is not what the legal standard is but who 
ultimately decides whether the standard is satisfied 
 
E: Straw Man:  Instead of laying out a series of legal standards that any decision maker must grapple with before 
ordering an assassination, Mr. Jaffer prefers to establish and and answer his own question; why can't we trust 
members of the Executive Branch to make decisions about assassinations.   Because they make mistakes.  It's 
was an easier, and probably more fun essay to write, and he does a great job convincing us that Executives make 
mistakes, but that is not the question.  Mr Jaffer is using an intentionally fallacious logic device known as "the 
straw man", since he sets up an easier target which he cleverly knocks down without addressing the issue at 
hand.  
 
R: While it's easy to agree with Mr. Jaffer's argument, we still don't know when a President can properly exercise 
her/his war powers and protect us from imminent harm.  
 
M: Are we to believe that the due process can be metered out to a nuclear armed terrorist in time to protect 
Manhattan from nuclear holocaust?  
 
T: Yes, the Constitution requires due process of law before our government may deprive any of its citizens of "life, 
liberty, or property", but surely there must be exceptions to this requirement in times of imminent threat to the 
safety of the rest of our citizens.    
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